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Miller Canfield’s healthcare litigation
attorneys can assist you with a variety of

legal needs including:

Contract Disputes

Peer Review Hearings

Termination of Physician Privileges
Licensing Issues

Challenges to Medical Staff Decisions

Federal and State False Claims
Act/Qui Tam Litigation

Government Investigations
HIPAA Violations
Reimbursement Claims
Third-Party Subpoenas

Fraud Investigations and Claims

General Civil and Administrative
Litigation

For more information contact:

David A. French

734.668.7783
french@millercanfield.com

Mr. French is a principal in the Ann
Arbor office and has over 25 years of
healthcare litigation experience.

Sonal Hope Mithani
734.668.7786
{ mithani@millercanfield.com

Ms. Mithani is a principal in the
Ann Arbor office and has over
11 vyears of general civil and
healthcare litigation experience.

Michigan Supreme Court to
Decide Whether Medical Staff
Decisions Are Subject to Court
Review

Hospital decisions to grant or deny
applications for appointment or
reappointment to its medical staff, to delimit
the scope of physician privileges and to
suspend or otherwise discipline physicians for
patient care or professional behavior concerns
are an important aspect of the health care
industry. These decisions have ramifications
for the careers of physicians, the hospital
workplace and the provision of appropriate
patient care.

For almost twenty-five years, the medical staff
decisions of private hospitals have not been
subject to judicial review, and hospital
governing boards have been essentially free
to make most medical staff decisions without
fear of interference by state courts. The
Michigan Supreme Court, however, is
revisiting this long-standing practice. As a
result, it will either establish new legal
standards for medical staff decisions or
reaffirm the long-standing principles that have
granted hospital boards wide latitude in
making medical staff decisions.

In the matter currently before the Michigan
Supreme Court, Dr. Bruce Feyz issued
standing orders to nurses at Mercy Memorial
Hospital to ask patients who presented at the
hospital which medications they were taking
at home and how these medications were
administered. The hospital administration
reacted unfavorably to these orders and
instructed the hospital nurses to disregard
them. When Dr. Feyz disputed this action, the
hospital eventually placed him on indefinite
probation. The doctor responded by filing suit
in state court.

The hospital asked a state trial court to
summarily dismiss the action, citing the well-
established judicial nonreviewability doctrine.
Although the trial court dismissed the action,
the doctor appealed and the Michigan Court
of Appeals decided in Feyz v Mercy Memorial
et al., 264 Mich App 699 (2005) to reverse
the trial court decision. In a lengthy opinion
authored by Judge Sawyer, the Court of

Appeals panel stated that previous Court of
Appeals decisions barring judicial review had
“drifted” from the nonreviewability doctrine’s
original intent, and improperly expanded the
scope of the doctrine. The court opined that,
rightly understood, the nonreviewability
doctrine merely stands for “the modest
proposition that a private hospital is subject
only to the legal obligations of a private
entity,” and “not to the greater scrutiny
[afforded to] a public institution.” Thus, the
medical staff decisions of hospitals may be
subject to judicial review to the same extent
the actions of any private entity would be open
to such review. For these reasons, the court
held that the doctor was free to pursue most
of his claims against the hospital in the trial
court.

Under established rules of stare decisis, the
Feyz panel was bound by earlier appellate
decisions that applied the nonreviewability
doctrine. Although the Feyz court attempted
to demonstrate that its decision was
consistent with the historic nonreviewability
doctrine, the fact remains that its decision
was a substantial departure from prior
decisions of the Michigan Court of Appeals.

In December 2005, the Michigan Supreme
Court agreed to hear the hospital’'s appeal of
the Court of Appeals’ decision. If the Supreme
Court upholds the Court of Appeals’ decision,
the ability of hospital governing boards to
make medical staff decisions without court
review may become much more limited.
Physicians may have more opportunities to
challenge hospital medical staff decisions in
court. And, peer review of physician practices
may require even more careful analysis to
avoid potential legal pitfalls.

These same potential consequences may also
be implicated by another case currently before
the Michigan Supreme Court. On January 13,
2006, the Michigan Supreme Court agreed to
hear a physician’s appeal of the Michigan
Court of Appeals’ decision in Haynes v
Neshewat et al.
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In that case, Oakwood Hospital’s Medical Executive Committee recommended that a particular physician initiate various
corrective actions to address certain professional behavior concerns. The physician, an African-American, brought suit
against the hospital claiming, among other things, that he had been discriminated against on the basis of race in a public
accommodation. The physician’s claim was predicated on the allegation that the hospital was a “place of public
accommodation” and therefore, could not discriminate against him in making its medical staff decisions.

The Michigan Court of Appeals, however, noted that hospitals do not grant medical staff membership to members of the
general public. Rather, hospitals grant staff privileges only to physicians who meet certain specified criteria. Thus, as
these privileges are not afforded to members of the general public, the court held that the physician could not properly
claim that the hospital unlawfully refused to afford him access to the privileges of a place of public accommodation.
Consequently, the appellate court refused to open the door to further review of the hospital’s medical staff decision. The
state’s high court will now have the opportunity to clarify whether medical staff decisions are covered by the public
accommodations provisions of the Michigan Elliott Larson Civil Rights Act and thus, subject to judicial scrutiny.

In short, the scope of the state courts’ reviewability of hospital medical staff decisions will be analyzed and affected by the
Michigan Supreme Court’s decisions in both Haynes and Feyz. Consequently, both cases will bear watching, as their
outcomes will have important consequences for hospitals, physicians and healthcare entities.
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defraud the state by facilitating the payment of a false

Michigan Authorizes Civil Lawsuits under aud the ¢
Medicaid claim;

Medicaid False Claims Act

As of January 3, 2006, the State of Michigan adopted
amendments to its Medicaid False Claims Act that will

*making a false Medicaid claim to a state employee or
officer; and

allow any person to bring a civil action on the state’s
behalf in order to recover losses due to Medicaid fraud.
The amendments will also provide “whistleblower”
protections to employees who initiate or participate in
proceedings under the Act.

Michigan’s Medicaid False Claims Act aims to curb
fraudulent and false practices by Medicaid providers.
Generally speaking, the Act prohibits persons from
engaging in various types of fraudulent conduct
including:

*making false statements in applying for Medicaid
benefits;

*making false representations of fact for use in
determining rights to Medicaid benefits;

e concealing or failing to disclose an event that affects a
person’s right to receive Medicaid benefits;

e soliciting, offering or receiving kickbacks or bribes in
connection with goods or services paid for by
Medicaid;

* making false statements in order to obtain certification
as a hospital, skilled nursing facility, immediate care
facility or home health agency;

e entering into an agreement or scheme with others to

*making a Medicaid claim that falsely represents that
goods or services provided were medically necessary.

The Act affects a variety of Medicaid providers from
hospitals to physicians, medical transportation agencies
to pharmacies, laboratories to nursing home facilities
and physical therapists to providers of diagnostic
services.

As amended, the Act now contains several new
provisions of which all Medicaid providers should be
aware. In particular, the Act nhow authorizes any person
to initiate a civil suit against another person that violates
the Medicaid False Claims Act. Any civil action brought
under the Act (routinely referred to as qui tam lawsuits)
cannot be dismissed until the Attorney General’s office
has been notified and had an opportunity to appear to
oppose the dismissal. Any complaint filed in a qui tam
lawsuit remains under seal when filed and will not be
served upon a defendant until the Attorney General
decides whether to intervene. The Attorney General has
90 days after filing of the complaint to decide whether to
intervene in the case. Unfortunately for providers, even
if the Attorney General declines to intervene at the onset
of litigation, the person filing the qui tam lawsuit may
proceed with his or her case. And, the Attorney General’s
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office is free to intervene in the suit at a later date if it
shows good cause and demonstrates that the late
intervention will not affect the rights or status of the
person who initially brought the qui tam action.

If the person who files the qui tam suit prevails against
a provider, the provider will have to pay the person his
or her necessary expenses, costs, reasonable attorney
fees and anywhere from 15-30% of the assessed
monetary damages depending on whether the Attorney
General intervened. This is in addition to the Act's
already existing requirement that a person who
receives a Medicaid benefit by way of fraud, fraudulent
representation or knowing concealment must forfeit
and pay a civil penalty equal to the full amount the
person received plus triple the amount of damages
suffered by the state as a result of the person’s
conduct. If the Attorney General’s office intervenes, it
is also authorized to recover from a provider all costs
the state incurred in the litigation, including the cost of
investigation and attorney fees.

Under the Act, employers are prohibited from
discharging, demoting, threatening or otherwise
discriminating or retaliating against an employee who
initiates, assists or participates in a Medicaid qui tam
action. Any employer violating the Act in this regard will
be required to reinstate the employee to his or her
position without a loss of seniority, award the employee
two times the amount of lost back pay and interest,
and compensate the employee for any special
damages.

The Act does include at least one protection for
providers. If a person proceeds with a civil action
under the Act after the Attorney General has declined
to intervene and a court finds the action to be frivolous,
the provider is entitled to its reasonable attorney fees
and expenses and possibly punitive damages up to
$10,000.

Out of the state’s $8 billion Medicaid budget (which
accounts for about 25% of the state’s general fund
revenue), Michigan loses approximately $240 million
to $800 million to Medicaid fraud per year. In turn,
Michigan’s past Medicaid fraud investigations have
only recovered about $7 million annually. States with
civil “qui tam” legislation have recovered anywhere
from 2-5 times that amount. Thus, these new
amendments were passed with the hope of providing
the state with an effective way of fighting fraud and
recovering more money for the state. Given the
significant financial incentive for insiders to initiate
claims, providers can expect to see a number of
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Medicaid state-based qui-tam lawsuits going forward.
And, in light of the current economic climate and the
significant amount of state revenue lost to Medicaid
fraud, providers can expect that the Attorney General’s
office will intervene in a high percentage of these suits.

Obviously, Medicaid qui tam litigation has the potential
to be very costly for a provider to defend and even
more costly if the provider's defense is unsuccessful.
In order to insulate against, or at the very least
minimize, Medicaid False Claims Act liability, providers
should carefully select, educate, supervise and monitor
those contractors or employees who submit Medicaid
claims on their behalf. Providers should also reward
employees and other insiders for reporting within the
organization information about potentially false or
fraudulent claims that are being made on behalf of the
organization and ensure that any whistleblower
(internal or external) is not penalized for reporting the
fraud. Providers should have a system in place for
investigating and addressing these reports, and
correcting and reporting any wrongdoing.  These
measures should be continually employed by providers
so that all employees and insiders understand that
compliance with fraud and abuse laws like the
Medicaid False Claims Act are part of an organization’s
ethos. And, providers should regularly consult with a
knowledgeable attorney to ensure that they and their
employees are aware of acceptable billing practices
and current fraud and abuse regulations and laws.

In some instances, it may be too late to forestall an
employee or insider from initiating a Medicaid qui tam
action. A Medicaid provider should suspect a qui tam
action has been filed against it if data is missing from
its files, a particular employee is accessing an unusual
number of files (a fact that is sometimes detected
through software tracking) or a particular employee is
coming in after hours or staying late on a regular basis
without reason or under unusual circumstances. If a
provider suspects a Medicaid qui tam suit has been
filed against it, it should promptly engage experienced
counsel who can evaluate the merits of the suspected
suit, interface with the plaintiff and the Attorney
General’'s Office once the complaint is unsealed, and
manage any damage caused by the filing of the qui
tam suit.

For more information on the recent amendments to
the State of Michigan’s Medicaid False Claims Act,
please consult Michigan’s Public Acts of 2005, Act No.
337 or Enrolled House Bill No. 4577.
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Federal Government Requires Employee
Education about Federal and State False
Claims Laws

On February 1, 2006, the United States Congress passed
legislation requiring certain health care organizations to
educate their employees about federal and state laws
addressing false claims and providing protections for
whistleblowers.

The legislation, signed into law on February 8, 2006 and
effective January 1, 2007, mandates any entity that
receives or makes annual payments of $5 million or more
under a state Medicaid plan to establish and adopt written
policies about these false claims laws for all its employees
(including management), contractors and agents. These
policies must include detailed information about the
following:

e the federal False Claims Act;

ethe administrative remedies for false claims and
statements as established in the Program Fraud
Civil Remedies Act of 1986;

eany state laws addressing civil or criminal
penalties for false claims or statements;

ethe whistleblower protections afforded under
these federal and state laws; and

*the roles of these laws in preventing and
detecting fraud, waste and abuse in federal
health care programs.
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In addition to this information, the policies must also
include detailed provisions that set forth the entity’'s
policies and procedures for detecting and preventing fraud,
waste or abuse within the organization. And, any employee
handbook or manual must specifically address and discuss
all of the topics listed above.

Establishing and adopting these policies is a condition to
payment under a state Medicaid plan so providers can
expect that the failure to institute these educational
requirements may trigger potential federal or state false
claims act liability.

The new education requirement is most onerous for those
providers who do not have any internal policies or
procedures to address fraud, waste and abuse within their
organizations. In order to comply with this requirement,
these entities will have to draft and adopt policies and
guidelines that require employees to comply with all
applicable laws and regulations, identify conduct that is
fraudulent, encourage employees to recognize and report
fraudulent behavior and provide for mechanisms that
remedy and correct any such behavior. Even those entities
with some policies in place may want to contact legal
counsel to ensure compliance with this law.

The specific language requiring this employee education
can be found in the Deficit Reduction Omnibus
Reconciliation Act of 2005 (or Senate Bill 1932 § 6032).

For further information about this legislation or other
healthcare matters contact the authors David French
(734.668.7783) or Sonal Mithani (734.668.7786).

CANADA POLAND





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


