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Although chapter 11 bankruptcy usually
strikes fear in the hearts of most creditors,
serving on a creditors’ committee presents
an exceptional opportunity for creditors to
have a meaningful impact on the bankruptcy
process. Without incurring any direct costs,
creditors can affect their recovery in the
bankruptcy case and their future business
relationship with the bankrupt company.

The creditors’ committee impacts the distribution
creditors receive and the future of the bankrupt
company because it is responsible for overseeing
the bankrupt company’s operations, monitoring its
business, investigating questionable transactions in
which the bankrupt company or its principals might
have engaged, and negotiating how the bankruptcy
case will be resolved.

The creditors’ committee selection process

==, CREDITORS’ COMMITTEES
i) Why You Should Sign Up

Creditors’ committees gain information about
the bankrupt company’s financial situation and
operations not otherwise available to the general
public. This information is given to committee
members to allow them to determine whether a
going concern sale, reorganization, liquidation,
dismissal of the bankruptcy case, or the
appointment of a trustee or examiner will provide
the greatest recovery for unsecured creditors.

Through the chapter 11 case, the bankrupt
company will seek the support of the creditors’
committee because the bankruptcy court will
often rely upon the committee’s opinions and
recommendations. The creditors’ committee’s
support is frequently most crucial to the bankrupt
company during the plan confirmation process.
Whether a debtor’s unsecured creditors as a
whole vote for or against the bankrupt company’s
plan is usually contingent upon whether the
committee endorses the plan. Bottom line:
The creditors’ committee is an important
constituency to any sizable

often begins within days of the chapter 11
filing when the U.S. Trustee notifies the
bankrupt company’s largest unsecured

creditors and solicits their participation on
the creditors’ committee.

Creditors other than those contacted by
the U.S. Trustee can become members
by demonstrating:

bankruptcy case.

In addition to shaping the bankrupt
company’s future, participating

on a committee provides a unique
opportunity to work with other
individuals involved in the same
industry. As a result of the committee’s
access to confidential information,
members often times view committee

B Their knowledge of the bankrupt
company’s particular industry or

B Their claims will not be adequately
represented without their participation

Once formed, the creditors’ committee retains
counsel to represent it as a whole (as opposed to the
individual members and their individual interests).
The bankrupt company pays the expenses of the
committee’s counsel and the expenses of individual
committee members for their service on the committee.

service as a way to sustain or strengthen
the existing business relationship with the
bankrupt company and other committee
members who may provide vital business to
the creditor.

Within days of receiving notice of a bankruptcy,
you should act swiftly to take full advantage of the
protections and rights the Bankruptcy Code offers
creditors. Call our office if you'd like some help.
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SAVVY SHOPPERS CAN FIND SWEET SAVINGS IN 363 SALES
—IF THEY KNOW HOW TO REDUCE THE RISKS—

Looking for a bargain on business assets?

Look no further than recent bankruptcy
filings, where tempting deals abound for
those willing to exercise good judgment,
conduct due diligence, and engage the
advice of experienced counsel.

Section 363 of the Bankruptcy Code gives
debtors the ability to liquidate all or part of their
assets through court-supervised sales. And that
can mean deep discounts and favorable terms
for smart buyers.

The key is to acquire the assets without the
baggage. In other words, make certain the

W Specifically identify any liabilities being
assumed by the purchaser, and those not b
assumed

W Declare the buyer to be a “good faith”
purchaser

B Reserve the bankruptcy court’s jurisdiction to
enforce the sale order

Finally, to help prevent a successor liability
challenge, both the sale notice and the sale order
should be provided to all creditors, interest
holders, and other involved parties. Widespread
publication of the sale notice—especially in areas
where potential claimants may be found—can aid
in defending any future challenges to due process.

With the growing number of bankruptcy filings
out there, your business could strike a deal. Just

purchase is free and clear of any liens
and encumbrances.

Outside of bankruptcy, used asset sales
can carry risks under continuity or
successor liability doctrines, which
transfer certain seller liabilities to a
buyer. But Section 363 offers buyer
protection.

Of course, that protection assumes Code
conditions are met. For example, if a

buyer expressly or impliedly agrees to assume
certain debts or liabilities, or the buyer is merely
a continuation of the seller, the protection would

not apply.
Successor liability protection begins with the

language contained in the Bankruptcy Court
Order, which approves the sale. The Order should:

B Absolve the purchaser of future liability

H Enjoin any holder of interest, claim, or lien from
taking action against the buyer

B Explain the purchaser’s reliance on the
determination that it will not be subject to
successor liability

be certain you seek the advice of
qualified counsel to see you through
the process and complete a successful
363 sale. If you're interested in learning
more about 363 opportunities, please
contact Miller Canfield’s Bankruptcy,
Restructuring, and Insolvency Group.
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Bankruptcy Hot Points is published as a free service to Miller Canfield
clients and friends.

The articles in Bankruptcy Hot Points are for general information only and
should not be used as a basis for specific action without obtaining legal advice.

If you would like your name added to our mailing list, please call Heather
Willis at 313.496.7902.

Reproduction of Bankruptcy Hot Points articles is authorized by
permission, with credit given to Miller Canfield.

DISCLOSURE UNDER TREASURY CIRCULAR 230: Nothing in this publication
is intended to be written tax advice. This publication may not be used or
referred to in the promoting, marketing or recommending of any entity,
investment plan or arrangement, and may not be used by a taxpayer for
the purpose of avoiding Federal tax penalties.
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silkworth@millercanfield.com

millercanfield.com

sARE) Commercial Real Estate Workout:

Single Asset Real Estate Bankruptcy Cases'ﬁ

As commercial real estate values continue to fall, real estate owners and their lenders

need to be aware of bankruptcy laws related to single asset real estate entities.

In 1994, the Single Asset Real Estate (SARE) law
was added to the Bankruptcy Code. Bankruptcy
courts and Congress recognized the need to
have specific laws that address a common
scenario in all economic downturns.

WHY DOES QUALIFYING AS A SARE DEBTOR MATTER
UNDER U.S. BANKRUPTCY LAW?

Because it can mean a much more streamlined
—and lender friendly—bankruptcy process.

WHAT KINDS OF COMMERCIAL REAL ESTATE QUALIFY
UNDER SARE?

W Single, commercial real estate properties
such as office buildings, shopping,
and strip malls—including a
project spread between several
parcels of real estate, as long as
the project is unified by a common
plan or usage.

B Property whose income is
generated as a result of passive
ownership—not workers’ labor
and management services.

Property that generates no income can
qualify under the SARE definition according
to most courts.

B Real property that, for the generation
of revenue, requires active, day-to-day
employment of workers and managers
and that would not generate substantial
revenue without such labor.

For example, a boat marina that generates
income from storing boats or selling gas or

a golf course that sells memberships or provides
golf lessons are considered outside of the
SARE definition.
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WHAT MAKES SARE BANKRUPTCIES DIFFERENT
FROM OTHER BANKRUPTCIES?

Within 90 days of filing bankruptcy, a SARE
debtor needs to either file a plan of reorganization
that has a reasonable possibility of being
confirmed within a reasonable time, or provide
its secured lender with payments equal to the
non-default interest due under the applicable
loan documentation on the value of the
creditor’s interest in the real estate.

This is a marked exception to the general
automatic stay privilege that most debtors are
entitled to upon filing bankruptcy. The general
automatic stay can only be lifted in
most instances upon ““‘cause” or

a showing of a lack of equity in the
property. The SARE exception
provides a secured lender either
clarity as to the debtor’s intentions
with respect to the property or a
payment stream equal to some
amount of interest, all within 90
days of the bankruptcy filing.

Commercial real estate debtors fight the SARE
label—and their secured lenders fight to apply

it. Case law is littered with disputes as to whether
a debtor qualifies as a SARE debtor or whether
the interest payments made by the debtor after
90 days are congruent with the secured creditor’s
interest in the real estate.

Getting the bankruptcy court to recognize the
bankruptcy as an attempt to avoid a rightful
foreclosure and applying the streamlined SARE
bankruptcy provisions can provide a secured
lender helpful leverage in the debtor’s
bankruptcy case.

A secured lender that receives notice of a
bankruptcy on the eve of foreclosing on a
SARE debtor’s commercial property needs
to engage experienced bankruptcy counsel.
Please contact us should you face a Single
Asset Real Estate bankruptcy issue.
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