L2 1 Don’t Let the Bri

ght Lights Blind You

—YOUR OBLIGATIONS UNDER THE FLSA ———

It’s exciting to watch a new industry being
built. What famous director or movie star is
coming to town? Will Michigan be the next
Hollywood? Are the state’s film tax credits
spurring long term economic development?

With the enthusiasm surrounding the growing
entertainment industry, investors and companies
entering this new market may unwittingly expose
themselves to unnecessary legal risks by failing
to heed the Fair Labor Standards Act (FLSA).

All employers in Michigan are covered by the FLSA
or its state law counterpart, the Michigan Minimum
Wage Law (MMWL), which mandates that employees
receive no less than the current minimum wage and
not less than one and one-half times their regular
rates of pay for all hours worked in excess of

40 in a workweek. These acts exempt executive,
administrative, and professional employees from
the minimum wage and overtime requirements,
provided they satisfy certain tests regarding job
duties and responsibilities and are compensated on
a salary basis. In general, in order to be considered
"salaried,” employees must receive their full salary
for any workweek in which they perform

“Those are student interns, not employees.”
Colleges and universities looking to attract and
retain students are making every effort to secure
opportunities for students to gain experience
working on a movie set. While these relationships
can be beneficial for both the student and the
company, certain conditions must be met to avoid
creating an employment relationship.

The U.S. Department of Labor's Wage and Hour
Division weighs the following factors when deciding
if a student is an intern or an employee:

M Training is similar to that given in a vocational
or academic educational instruction.

M Training is for the benefit of the student.

M Students do not displace regular employees
and work under their direction.

B The employer does not receive an
immediate benefit.

B Students are not entitled to a job at the end
of the training.

B The employer and students understand that
students are not entitled to wages for time
spent training.

any work irrespective of the number of
days or hours worked.

Don't fall prey to the common
misunderstanding that employers

do not need to worry about FLSA
compliance if the employees are paid
on a salary basis even if the employees
do not perform exempt duties.

“If they break the equipment,

they buy it.”

Employers often require employees to
reimburse the company for any damage
employees cause to the employer’s
equipment. The Michigan Wages and
Fringe Benefit Act (MWFBA), however,
forbids any deductions from an

THREE COMMON MISTAKES THAT
MIGHT ENTER YOUR MOVIE SET

“I have independent contractors not employees.”
New companies often seek to avoid wage and hour
issues by calling workers “independent contractors”
because independent contractors are not
covered under the FLSA. But, calling someone an
independent contractor is insufficient to establish
that no employment relationship exists. When
determining whether an individual is an employee
or an independent contractor, courts consider:

B Employer's degree of control

M Investment by the individual

Bl Opportunities for profit and loss

B Permanency of the relationship

B Skill needed for the position

B Whether the position is integral to the company

employee's wages without the full, free,
and written consent of the employee. Under the Act,
a deduction made for the benefit of the employer—
such as reimbursement for damage to employer’s
property—requires a separate written authorization
for each payment subject to deduction, and the
cumulative amount of the deductions may not
reduce the gross wages paid to less than the
minimum wage. When in doubt, obtain employees’
authorizations before making a deduction from wages.

If the bright lights are calling and you want to be
part of the entertainment industry, make sure you
know the ins and outs of Michigan'’s labor and
employment laws. Call us if you'd like some help.

Labor + Employment
Christopher M. Trebilcock 313.496.7647
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Licensing Plays Starring Role

IN MOVIE MAKING

*******************************‘******

Transforming a great idea into a film is a work of synthesis as well as creation.
Writers, artists, designers, CGI talent, musicians, actors, and directors provide the

creative material. Producers make it all possible. And lawyers provide the mechanisms

to define and divide the property rights among the talent, the production company,
and the distributors, so they can successfully put their respective pieces together and

commercially exploit the resulting work.

Licenses are the key mechanism. There are as
many different kinds of licenses as there are
creative forms. Consider just the use of music
in a film (but don't forget that photographs,
scripts, designs and other aspects of the work
also involve property rights that need to be
allocated and paid for). Different licenses are
needed to commission a new score, to use

a pre-existing song, to use a recording by a
particular artist, or to do sampling.

A mechanical license grants permission from
the copyright holder—typically the
songwriter or publisher—to use copies
of a recorded song on stated terms. A
compulsory mechanical license does
not require specific copyright holder
permission, which has been granted
generically to an agent.

If the filmmaker wants to use not just a song,
but a recording by a particular artist, a master
recording license will also be necessary. A
synchronization license is needed to license
music for a movie (or an advertisement, or
video game) because it permits use of the
composition in connection with, or in “timed
relation with” a visual image. Sampling licenses
are different in scope than entire works licenses,
and often more flexible in their royalty provision.
(They can be a good revenue source for
the composer if the work that includes the
sampling is successful.)

Creation of a derivative work probably
will have to be specially negotiated with
the copyright owner of the original work.

And the list goes on. In all cases, the details
of how the work can and cannot be used, what
royalties and other fees have to be paid, what
credits must be given, and who controls the
merchandising need to be well understood

by everyone involved.

After all the necessary rights are obtained

and the film is well on its way, the
filmmaker must focus in earnest on
distribution. The better the pre-release
buzz, the better the filmmaker’s
negotiating leverage will be for
distribution. Ultimately, a distribution
license will address the geographic
territory for distribution, the venues
and media for distribution (theaters, home
videos, network or cable TV, TV syndication,
internet distribution, and as-yet undeveloped
technologies), the duration of the distributors’
rights, and the fee arrangement.

To succeed at all this, producers must have
sufficient capital and vision. Oh yes—and
a good lawyer.

Intellectual Property
Marta A. Manildi 734.668.7790
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NOW

The primary federal tax incentive for film
and television production in the U.S.
expired on December 31, 2009. Only
those films or programs where principal

photography commenced prior to
January 1, 2010, qualified for the incentive.

LIKELIHOOD OF EXTENSION

Legislation to extend the film incentive and 50
other tax breaks is pending. The expiration date
of these incentives has been extended frequently.
The research credit has been extended 13 times
since 1981. Many of these extensions have been
retroactive and in some cases the retroactivity
covered a period of more than a year. Even so,
uncertainty remains.

FEDERAL TAXJINCENTIVES
FOR FILM PRODUCTIONS EXPIRE

WHAT?

At least 75% of the total compensation of the

production must be for services performed in
the U.S. by actors, directors, producers, and
production personnel, who provide services
directly related to producing the film or program.

The deduction has flexibility and may be
allocated among multiple investors in a
manner that reasonably reflects each owner’s
proportionate investment and economic
interest in the film or program.

OTHER INCENTIVES—THE DOMESTIC
MANUFACTURING INCENTIVE

Film producers may also deduct 9% of the
income derived from domestic manufacturing
activities. To qualify as a domestic activity, not
less than 50% of the total compensation relating
to the production of the film or program must
be compensation for services performed in the

THE FEDERAL FILM INCENTIVE PROGRAM
Alarmed by a trend to film overseas to
take advantage of incentives offered by
other countries, Congress approved a
tax incentive (Film Incentive) designed
to encourage film and television
production here. Producers of qualified
film and television productions may
elect to deduct the costs of producing a film or
program in the year during which the expenditure
occurs, even though the film or program is not yet
completed and ready for exhibition. Deductions
are limited to the first $15,000,000 of costs of
program (with a further limit of 44 programs for

a television series). The deduction limit is raised
to $20,000,000 where the costs are incurred in

a designated low income community. Costs in
excess of the limits are capitalized and amortized
over the useful life of the production.

Federal Tax
Gary R. Glenn 313.496.7852

U.S. by actors, production personnel,
directors, and producers.

The definition of the qualified film is
limited to the master copy of the film

and does not include tangible personal
property embodied in the qualified film
such as DVDs.

BONUS DEPRECIATION—NOT AVAILABLE

TO FILM PRODUCTION

Bonus depreciation has been a primary
incentive to encourage economic activity.
Bonus depreciation permits a taxpayer to take
a significant deduction in the year property is
first placed in service. In some years, the bonus
depreciation has been as high as 50% of the
cost of property.

Television and film productions do not qualify
for bonus depreciation. But, there are many
legislative proposals to permit film and television
production to so qualify. Perhaps, if the Film
Incentive is not extended, bonus depreciation
incentives will be made available.

Miller Canfield Film + Entertainment Hot Points Spring 10
millercanfield.com/EntertainmentLaw



