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The United Nations Climate Summit took
place December 7-18, 2009, in Copenhagen,
Denmark. The Summit was the forum for

nations to create a global response to climate
change and negotiate a new greenhouse

gas emission GHG reduction agreement to
replace the soon expiring Kyoto Protocol.

The expectations leading up to the Climate Summit
were continually lowered as the U.S. Congress has yet
to pass climate change legislation and other major
contributors of greenhouse gas emissions hedged on
their commitments to set binding emissions targets.

The Summit culminated with the Copenhagen Accord

which, among other commitments, set a mitigation
target to limit warming to no more than 2
degrees and establish a fund of $30 billion
in climate aid by 2012 to developing nations

and progressively more aid in future years.
The Accord fell short of the anticipated
specific binding emissions targets from

the major emitters of greenhouse gases.
However, the lack of clear emissions
reduction targets is not seen as a complete
failure. The Accord is another step in the direction
of international action toward climate change policy.

It is unclear what impact the Copenhagen Accord will
have on the U.S. Senate, which has yet to debate the
climate bill passed by the House last summer. Some

analysts have opined that since the EPA has moved
ahead with regulation of greenhouse gases under the
Clean Air Act, Congress will be less likely to act on a
highly controversial climate bill, especially in light of
the polarizing healthcare debate, and mid-term

congressional elections. Others predict that the
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Accord will motivate the Senate to move on
climate legislation since it puts additional
pressure on China, India, Brazil, and South
Africa to move toward emissions reductions
and mitigation efforts. The aforementioned
countries and the U.S. were the lead drafters
of the Accord.

Lawmakers and public policy are clearly
moving toward regulating greenhouse
gases, though the timeframe and extent
of regulation will continue to be vigorously
negotiated and debated.

Additionally, multinational corporations

will be subject to the emerging regulatory
infrastructure resulting from the Copenhagen
Accord and other regulatory
regimes from countries that are
unsatisfied with the results of the
Accord. To be ahead of mandated
action by regulators and public
pressure, businesses should
thoroughly evaluate their
regulatory risk position and create
sustainability action strategies and
carbon reduction plans where appropriate.

Call us if you'd like some help wading
through the complex, and often ambiguous,
emerging environmental regulations from
different state, regional, and international
regulatory programs.
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REGULATING CO02:
Applying Old Laws to New Pollutants

Can a 40-year-old Act requlate a global pollutant like carbon dioxide? Unless Congress

enacts a law saying otherwise, the federal Clean Air Act (CAA) will apply to greenhouse
gases (GHG)—adding layers of requlatory complexity for American industry.

The Environmental Protection Agency (EPA)
has stated that the CAA is an awkward and
inefficient tool to address GHG and expressed
a preference for cap-and-trade legislation that
would pre-empt CAA permitting requirements.
Even so, the EPA is currently taking steps to
regulate carbon dioxide and other greenhouse
gases under the CAA, including:

B Creating new reporting requirements for
industrial and commercial sources

B [ssuing an “endangerment finding”
stating that GHG presents an
imminent threat to human health
and welfare

B Proposing new greenhouse gas
emission standards for automobiles

B Proposing a “tailoring rule” to
mitigate some of the “absurd
results” expected when GHG
become regulated air pollutants (The
“tailoring rule” may not survive legal
challenge because it conflicts with the literal
requirements of the CAA)

State and federal regulators and industry groups
have identified numerous problems with

applying the CAA's permitting programs to GHG.

For starters, the volume of carbon dioxide
emissions exceeds the volume of all other
traditional “air pollutants” by several orders
of magnitude. And, the number of “sources”
newly subjected to complex permitting
program emission standards and reporting
requirements will expand 10-fold according
to EPA statements and 100-fold according to
concerned state regulators.

Practical implications also abound.
Traditionally exempt processes like space
heating and small natural gas-fired boilers
may now require permits and reporting.
Additionally, many lightly regulated minor
sources of traditional pollutants will become
subject to more complex permitting programs
as their GHG emissions vault them into “major
source” status.

Commercial and industrial clients should
evaluate their emissions of carbon dioxide
both on an actual and a theoretical
maximum potential basis. If you
plan to install or modify any process
that may emit air pollutants, allow
sufficient time to acquire new
permits that may be required.

We are closely monitoring the
rapidly evolving GHG regulation
requirements which are expected as early as
this April. Call the author or Paul M. Collins
at 517.483.4908 if we can help.
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