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Here is a brief summary of five noteworthy developments in employment legislation and case law in Ontario during 2010:

1.  The Occupational Health and Safety Act (“OHSA”) was amended on June 15, 2010.  The revised legislation requires most employers to prepare policies and programs to address workplace violence and harassment in the workplace.  Policies must be reviewed “as often as necessary and at least annually”.  In most workplaces, the written policies must be conspicuously posted.  Among other things, programs should address methods and procedures to report, investigate and deal with incidents and complaints of violence or harassment in the workplace. Training of workers concerning the policies and programs is mandatory.  Notably, the amendments to OHSA extend to circumstances where an employer becomes aware, or ought reasonably to be aware, that domestic violence would expose a worker to injury in the workplace.  

2.  The Open for Business Act, amended the Employment Standards Act (“ESA”), and came into force on November 29.  The amendments were intended to create faster and more efficient resolution of complaints through to the employment standards program by: (1) Eliminating the backlog of 14,000 employment standards claims within two years, (2) Implementing changes to prevent future backlogs, (3) Allowing employment standards officers to attempt to settle complaints that they have been assigned to investigate, (4) Allowing labour relations officers and Ministry of Labour employees to settle complaints that have been assigned for investigation, and (5) Introducing new online education tools to help employees and employers attempt to resolve disputes on their own.  The Act stipulates that an employee must first seek to resolve any complaint with their employer (such as complaints about working conditions, wages owed, wrongful dismissal, vacation and overtime pay) before filing a claim with the Ministry of Labour.
3.  In Piresferreira and Scott v. Ayotte and Bell Mobility Inc., Piresferreira filed a claim for constructive dismissal and pursued various other claims against her employer and supervisor for workplace harassment.  The Ontario Court of Appeal found that the claim of negligent infliction of mental suffering should not be available to an employee in the employment context for policy reasons.  The Court also ruled that Piresferreira could not recover damages for the claim of intentional infliction of mental suffering in the circumstances of the case.  The Court essentially recognized that imposing a general duty on an employer to not cause emotional distress during the course of the employment relationship would unnecessarily expand the involvement of the courts in the workplace.

4. In McKee v. Reid’s Heritage Homes Ltd., the Court confirmed that there is an intermediate class of worker (a “dependent contractor”) that falls between independent contractors and employees.  The case dealt with a sales agent who operated her own company and submitted invoices for services provided through her corporation.  Despite this fact, the court found in reviewing the case that McKee was an employee and ordered the defendant to pay her 18 months’ notice.  If after examining all of the relevant facts it is determined that a worker is a contractor, the next step is to determine whether the contractor is independent or dependent.  The principal factor in this determination is “exclusivity”, which implies that a contractor is economically dependent on a specific employer as a sole source of income.   
5. In Disotell v. Kraft, the Court found that an employer’s failure to prevent harassment by co‑employees amounted to constructive dismissal.  In allowing the harassment to continue after the employee made a verbal complaint to his manager, and in conducting an insufficient investigation, the court found that Kraft breached its duty to the plaintiff to provide a work environment free of harassment. The plaintiff was awarded damages equal to 12 months’ pay.

