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To round out our two-part series, we have summarized noteworthy developments in labour arbitration and employment law hearings in 2010.

1.  In Woodstock v. CUPE, Local 1146, a Woodstock City parks supervisor was fired for “totally inappropriate, sexually harassing and intimidating” behaviour and abusing his role as supervisor.  The harassment was verbal and in the form of text messages.  The employer did not have a policy prohibiting fraternization of supervisors with lower level employees.  The arbitrator noted that the affected employees were younger students over whom the supervisor had authority.  It should have occurred to the supervisor that his behaviour was inappropriate and could have been a problem for the employer.  Although the supervisor’s behaviour met the definition of harassment in the Ontario Human Rights Code, he had 20 years of discipline-free service.  The arbitrator therefore ordered the City to return the employee to work, but to demote him to a non-supervisory position indefinitely because he could not be trusted with supervisory responsibilities.

2.  A local paramedic refused his employer’s request to transport a patient from Detroit to Windsor because he could not cross the border into the USA.  Under Ontario legislation, paramedics serving in land ambulances cannot be convicted of any crime of moral turpitude for which they were not pardoned.  After investigating his criminal history, the employer terminated the paramedic.  In C.U.P.E., Local 2974.1 v. Essex (County), the arbitrator upheld the termination on the basis that Essex should not bear the burden of the paramedic’s criminal record.  The paramedic later obtained a pardon and Essex reinstated him.  On the issue of back pay, the arbitrator determined the paramedic was not entitled to wages for the time between his dismissal and reinstatement because he was not then able to perform an essential term of his employment; however, the arbitrator did order Essex to change the paramedic’s record to show an unpaid leave of absence rather than discharge.  

3.  Social media was at the fore in West Coast Mazda v. UFCWIU, a British Columbia arbitration.  Two union-organizing employees were terminated for cause after posting derogatory comments about their employer on Facebook.  At arbitration, the union argued the workers were fired for anti-union reasons.  The B.C. Labour Relations Board found the employer was faced with a novel situation and initially monitored the Facebook postings, only taking action to terminate when it determined that the comments significantly escalated, which was within the employer’s rights.  Despite the fact the comments were made off-site during non-work hours, the Board found they contributed to a hostile work environment and constituted insubordination.  The employer’s decision to terminate was upheld.  

4.  On appeal, the Court partially overturned the Tribunal’s decision in Ontario Human Rights Commission v. Christian Horizons.  The employer hired Christian employees.  All employees were required to sign and abide by a “lifestyle statement”.  It prohibited, among other things, homosexual relationships.  An employee openly entered into a lesbian relationship. The employer made it clear this was against its beliefs.  The employee eventually resigned and filed a human rights complaint.  The Tribunal found the employer did not serve only those who shared its beliefs and discriminated against the employee without justification.  The Court found the Tribunal’s interpretation of the exemption in the Human Rights Code ignored its purpose, thus the employer was entitled to the special exemption because its purpose was primarily to serve and promote the interests of people of its faith.  Nevertheless, the Court upheld the finding of discrimination for sexual orientation as the employer could not prove the prohibition on same sex relationships was in the interest of the adequate performance of the job. 
5.  Two different employment actions involving the doctrine of frustration of contract resulted in opposite decisions.  In the first case (Naccarato v. Costco), a 17 year employee was terminated for frustration after a 5 year absence due to illness.  He sued for wrongful dismissal.  The Court found there was insufficient medical evidence to support the conclusion that there was no reasonable likelihood of the employee returning to work in the foreseeable future (he was still being treated by his doctor and a new psychiatrist was being sought).  Due to his lower level position, the employer would suffer no hardship if the employment relationship was maintained thus it was not unreasonable for the employer to wait longer for the employee to recover.  The Court held the employee had been wrongfully dismissed and awarded damages.  By contrast, in Duong v. Linamar, the Court confirmed the employer’s decision to terminate the employment relationship for frustration.  The employee machine operator was absent for 4 years and received long term disability benefits for 24 months.  These benefits were terminated when the employee refused to participate in a mandatory rehabilitation program. The Court ruled that the contract of employment was frustrated, citing, among other things, a lack of evidence showing the employee’s condition would improve.  The Ontario Court of Appeal dismissed the employee’s appeal on January 10, 2011.  
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